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Robert R. Fischer
Federal Defenders of Eastern Washington and Idaho
10 North Post, Suite 700 
Spokane, Washington 99201
(509) 624-7606

Attorneys for Defendant

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA, CR-13-024-TOR-2

               Plaintiff, Motion to Dismiss and/or Enjoin
Prosecution and Other Relief

    vs.

LARRY HARVEY, et al.,
02/12/2015 @ 10:00 a.m.
Spokane, Washington

               Defendant.

To: MICHAEL C. ORMSBY, United States Attorney
EARL A. HICKS, Assistant United States Attorney
CAITLIN A. BAUNSGARD, Assistant United States Attorney

The defendant, LARRY HARVEY, moves the court for an order

dismissal or alternatively enjoining the government from taking any

further action in prosecuting this case.    

I.   INTRODUCTION

Mr. Harvey, and four other co-defendants in this case, are currently

charged by superseding federal indictment for conspiracy to manufacture

and distribute100 or more plants of marijuana, manufacture of 100 or

more marijuana plants, distribution of marijuana, Possession of a

firearm in furtherance of a drug trafficking crime, Maintaining drug-
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involved premises.  

(See ECF NO. 322, filed May 14, 2014, original indictment filed February

6, 2013, ECF NO. 1).   On or about December 9 , 2014, the Presidentth

Obama signed The Consolidated and Furthering Continuing

Appropriations Act, 2015 (“The Act”, as more fully set forth in the

supplemental filed herewith).   This motion argues that Section 538 of

the Act prohibits further prosecution of Mr. Harvey by the federal

government, and requests the court to order dismissal of the case or an

injunction enjoining the further prosecution of the case.      

II. BACKGROUND1

On July 11, 2012, the Civil Air Patrol (CAP) was conducting a

border related flight when they observed what they believed was a

possible collective marijuana garden on a residential parcel in the rural

area near Colville, Washington.  The collective garden was clearly

marked as  by flags flying the well-recognized medical symbol for

marijuana, a green cross. At least one of these flags is visible in one of

the aerial photographs of the grow. 

 The following is taken from information provided by the1

government through discovery, warrants, affidavits, and the pleadings

filed in this case.  Through this motion, Mr. Harvey reserves the right

to challenge the government's version of events as provided herein. 
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Between July 19 and July 23, 2012, the Civil Air Patrol reported

the grow and provided photographs to Washington State law

enforcement in Stevens County, Washington.  Between July 25 and

August 8, 2012, Steven County Sheriff’s Department investigated the

property records and observed the grow from the air.  Law enforcement

identified the registered owner of the property to be Larry Harvey, and a

resident to be Rhonda Lee Firestack-Harvey, two of five co-defendants in

this case, and authorized producers of medical marijuana pursuant to

Wash. Rev. Code 69.51A.010 et seq.  During its own aerial observation,

Stevens County law enforcement estimated the number of marijuana

plants to be approximately 68. Law enforcement apparently failed to

observe the flags displaying the green cross medical marijuana symbol.  

On August 8, 2012, a Stevens County Sheriff's Deputy asserted

probable cause that marijuana with no medicinal purpose was being

grown illegally and obtained a search warrant through Washington

State's Stevens County Superior Court for the buildings associated with

the grow site and for the grow site itself.  The affidavit states that law

enforcement "received no information to suggest that Larry and Rhonda

Harvey ... are alleging medicinal reasons for manufacturing marijuana."

The affidavit briefly notes that law enforcement's estimate of the number

of plants exceeds the permissible number for a collective garden of

medical marijuana. The affidavit does not state particular facts on which
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law enforcement based its belief that the grow site was a collective

garden. The affidavit contains an inaccurate and conclusory statement

that the State of Washington never permits more than forty-five

marijuana plants to exist in a particular area. On the basis of this

conclusion, law enforcement believed it had probable cause to search the

property regardless of whether the garden was a legitimate medical

marijuana grow operation. 

On August 9, 2102,Washington State law enforcement, together

with a federal DEA (Drug Enforcement Agency)Agent, arrived at the

residence and presented the search warrant to Rhonda Lee

Firestack-Harvey. Ms. Harvey presented five (5) valid authorizations to

grow medical marijuana. Law enforcement continued with its search at

both the residence and the grow site in spite of the authorizations to

produce medical marijuana. Law enforcement identified seventy-four

marijuana plants and seized twenty-nine in all, that supposedly

exceeded Washington's limit of forty-five for a collective garden. Law

enforcement also seized amounts of harvested marijuana or marijuana

product that exceeded the seventy-two ounces permitted by Washington

law.  Also seized were several sporting shotguns, hunting rifles, two

side-arms, and a black powdered rifle.  

On August 15, 2012, Agent Kaiser, the federal agent who assisted

in the August 9, 2012, execution of the state warrant, applied for and
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obtained a federal search warrant.   The application references and

incorporates the state warrant previously executed. 

On August 16, 2012 Agent Kaiser and other local law enforcement

agents executed the federal warrant.  This time all of the 44 plants that

had been left previously standing were seized, together with a computer,

two automobiles, and two motorcycles.  

The aforementioned indictments followed, and the case is currently

set for trial in February, 2015.   

                                III.  LAW

Sec. 538 of the recently enacted Consolidated and Further

Continuing Appropriations Act, 2015, states:

None of the funds made available in this Act to the
Department of Justice may be used, with respect to the States
of Alabama, Alaska, Arizona, California, Florida, Hawaii,
Illinois, Iowa, Kentucky, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Mississippi, Missouri, Montana,
Nevada, New Hampshire, New Jersey, New Mexico, Oregon,
Rhode Island, South Carolina, Tennessee, Utah, Vermont,
Washington, and Wisconsin, to prevent such States from
implementing their own State law that authorize the use,
distribution, or cultivation of medical marijuana. 

Id. At Sec. 538.

IV.  ARGUMENT 

The Continued Prosecution of this Action Against Defendant
Violates the Express Provisions of the Consolidated and Further
Continuing Appropriations Act of 2015.

The 2015 federal budget prohibits the Department of Justice from
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using any "of the funds made available in this Act" to block Washington and

other medical marijuana states "from implementing their own State laws

that authorize the use, distribution, possession, or cultivation of medical

marijuana."   Id.  

Prosecuting  persons who may be operating in compliance with state

medical marijuana laws prevents states from implementing their own laws

in at least three ways.  First, federal prosecutions mean that "[i]n States

with medical marijuana laws, people with multiple sclerosis, glaucoma,

cancer, HIV, and AIDS and other medical issues continue to face

uncertainty when it comes to accessing the medicine that they need to

provide some relief."  (See  Congressional Floor debates - remarks of Rep.

Barbara Lee.)   2

 See H4983 Congressional Record at:2

http://www.gpo.gov/fdsys/pkg/CREC-2014-05-29/pdf/CREC-2014-05-2

9-pt1-PgH4968-2.pdf#page=16. “In States with medical marijuana

laws, patients face uncertainty regarding their treatment, and small

business owners who have invested millions creating jobs and revenue

have no assurances for the future. It is past time for the Justice

Department to stop its unwarranted persecution of medical marijuana

and put its resources where they are needed.
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Second, federal prosecutions take away Washington's authority to

determine for itself whether someone is in compliance with its laws or not. 

See generally State v. Markwart, 182 Wash.App. 335, 337 P.3d 329

(Wash.App. Div. 3 July 3, 2014), citing State v. Shupe, 172 Wn. App. 341,

289 P.3d 741 (2012), review denied 177 Wn.2d 1010 (2013).

Third, the basic premise that “medical marijuana” has  no currently

accepted medical use at all, is now in conflict with congressional intent in 

passing the Act, as shown from the record of the floor debates providing

reasons for the passage of the Act.    

The effect of federal prosecutions on the ability of states to implement

their medical marijuana laws is well documented in media and a variety of

correspondence from state government officials.  Just one example is

Governor Christine O. Gregoire’s letter to the Honorable Eric Holder dated

April 13, 2011,  on the effect of federal medical marijuana prosecutions.  3

   In States with medical marijuana laws, people with multiple

sclerosis, glaucoma, cancer, HIV, and AIDS and other medical issues

continue to face uncertainty when it comes to accessing the medicine

that they need to provide some relief. So it is time to pass this. It is

time to give these patients the relief that they need”.

 See  the federal and state conflict in state implementation-e.g.,3

http://seattletimes.nwsource.com/ABPub/2011/04/14/2014777830.pdf].
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Notably, Congress could have written the spending restriction to be

more restrictive.  For example, Congress could have limiting spending only

for prosecutions of individuals who are in "clear and unambiguous

compliance with existing state laws providing for the medical use of

marijuana."  (See attached Memorandum for Selected United States

Attorneys dated October 19, 2009, by David W. Ogden, Attorney General). 

Instead, the 2015 federal budget includes a broad prohibition on the use of

any Department of Justice funds "with respect to the States of . . .

Washington, to prevent such States from implementing their own State

laws that authorize the use, distribution, possession, or cultivation of

medical marijuana."  (Id).

The legislative debate about the amendment underscores its broad

prohibition on the use of federal funds to investigate or prosecute medical

marijuana cases in States like Washington.  (See nt. 2). 

As Congressman Sam Farr  (D-CA), explained on the House floor:

"This [amendment] is essentially saying, look, if you are following State

law, you are a legal resident doing your business under State law, the Feds

can't come in and bust you and bust the doctors and bust the patient. This

doesn't affect one law, just lists the States that have already legalized it

only for medical purposes, and says, Federal Government, you can't bust

people".   
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Congresswoman Dina Titus (D-NV) elaborated that the amendment

"simply ensures that patients do not have to live in fear when following the

laws of their States and the recommendations of their doctors.  Physicians

in those States will not be prosecuted for prescribing the substance

[marijuana], and local businesses will not be shut down for dispensing the

same."  

The record contains the following statements made during debate over

the proposed amendment:

Mr. Broun of Georgia: “Mr. Chair, I am a family physician and an

addictionologist.  Marijuana is addicting if it is used improperly.  But used

medically and there are very valid medical reasons to utilize extracts or

products from marijuana in medical procedures, it is a very valid medical 

use under the direction of a doctor.  It is actually less dangerous than some

narcotics that doctors prescribe all over this country. Also, this is a state's

rights, states' power issue, because many States across the country - in fact,

my own State of Georgia is considering allowing medical use under the

direction of a physician.  This is a states' rights, Tenth Amendment issue. 

We need to reserve the states' powers under the Constitution”.

Mr. Blumenauer: “. . .   My good friend from Georgia is right.  I mean

there are a million Americans now with the legal right to medical

marijuana as prescribed by a physician.  The problem is that the Federal

Government is getting in the way.  The Federal Government makes it
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harder for doctors and researchers to be able to do what I think my friend

from Louisiana wants than it is for parents to self -medicate with buying

marijuana for a child with epilepsy.  This amendment is important to get

the Federal Government out of the way.  Let this process work going

forward where we can have respect for states' rights and something that

makes a huge difference to hundreds of thousands of people around the

country now and more in the future”. 

Opponents of the amendment agreed that it would block the federal

government from spending money to prosecute-and perhaps even

investigate cases like this in medical marijuana states. 

Congressman Andy Harris (R-MD), speaking in opposition to the

amendment asked: "So how is the DEA going to enforce anything when,

under this amendment, they are prohibited fro going into that person's

house growing as many [marijuana] plants as they want, because that is

legal under the medical marijuana part of the law[.]"  See also Rep.

Felmming: arguing the amendment would "make it difficult, if not

impossible for the DEA and the Department of Justice to Enforce the law".4

 See for other legislative debate quotes:4

H 4 9 8 3 C o n g r e s s i o n a l R e c o r d

http://www.gpo.gov/fdsys/pkg/CREC-2014-05-29/pdf/CREC-2014-05-2

9-pt1-PgH4968-2.pdf.
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Clearly, from the facts in this case, the Harveys’ and co-defendants

were in compliance with Washington state law, or earnestly attempting

compliance, thus implementing the law of the state.  Here, the defendants

had approximately 74 plants growing in the cannabis garden on the Harvey

property.  Prior to the execution of the state warrant, Rhonda Firestack-

Harvey produced 5 individual medical marijuana cards that authorize each

individual to grow at least 15 plants.  That equals 75 plants allowed to be

manufactured according to Washington State law.  Because the Defendants

were operating, or attempting to operate the garden in compliance with

state law, and thus implementing the same, the Department of Justice

cannot use money to prosecute this case at this time.

  The language of Sec. 538 and the legislative debate about the

amendment both underscore the intent to prevent the Federal Government

from spending any of the appropriated funds on activities that would "get

in the way" of  providing access to medical marijuana in those states that

have chosen to make medical marijuana legal.  Investigating and

prosecuting marijuana cases under federal law at a minimum discourages

citizens of states like Washington from accessing medical marijuana

because of the threat of federal prosecution.  It also directly impacts the

availability of medical marijuana through the confiscation marijuana

products and closing of marijuana grow operations.  

Although the present case was initiated prior to the enactment of the
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Consolidated and Further Continuing Appropriations Act of 2015, the

expenditure of any appropriated funds to continue prosecuting Mr. Harvey

and others for violations of 21 U.S.C § 841 would be a clear violation of both

the letter and the spirit of the law.  Therefore, the Court should dismiss all

counts against all defendants based upon alleged violations of 21 U.S.C. §

841 and/or enjoin the Department of Justice from taking any further action

against the defendants in this case unless and until the Department can

show that such action does not involve the expenditure of any funds in

violation of the Consolidated and Further Continuing Appropriations Act

of 2015.  

Moreover, the congressional mandate and underlying debates conflicts

with the United States Supreme Court’s finding in 2001, that “marijuana

has  no currently accepted medical use at all”.  See United States v.

Oakland Cannabis Buyers’ Cooperative , 532 U.S. 483, 121 S.Ct. 1711

(2001).  Obviously now, fourteen years later, that sort of thinking is archaic. 

Ergo, Oakland’s premise does not support its illogical conclusion.  Given

that Congress has spoke on the matter, Oakland is ripe for review.           

V.  CONCLUSION

Mr. Harvey, for the reasons set forth above, moves the court for an

order  dismissing this case, or alternatively enjoin the government from

further prosecuting of the case. 
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Dated:  January 15, 2015

Respectfully Submitted,

S/ Robert R. Fischer
Robert R. Fischer, WA 21839
Attorneys for al.
Federal Defenders of
Eastern Washington and Idaho
10 North Post, Suite 700 
Spokane, Washington 99201
(509) 624-7606
(509) 747-3539
Email: Robert_Fischer@fd.org

CERTIFICATE OF SERVICE

I hereby certify that on January 15, 2015, I electronically filed the

foregoing with the Clerk of the Court using the CM/ECF System which

will send notification of such filing to the following: EARL A. HICKS,

Assistant United States Attorney and CAITLIN A. BAUNSGARD,

Assistant United States Attorney.

S/ Robert R. Fischer
Robert R. Fischer, WA 21839
Attorneys for al.
Federal Defenders of
Eastern Washington and Idaho
10 North Post, Suite 700 
Spokane, Washington 99201
(509) 624-7606
(509) 747-3539
Email: Robert_Fischer@fd.org
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